§1965.12

(A) The Government will obtain a
greater recovery of the secured debt
(not an inventory profit) than it could
by bidding at the foreclosure sale, and

(B) After acquisition of the prior lien
and completion of any appeals in favor
of FmHA or its successor agency under
Public Law 103-354, the account will be
accelerated and liquidated in accord-
ance with §1965.26(b) of this subpart. No
exception will be made to this provi-
sion.

(ii) Decision not to pay off the prior
lien. If FmHA or its successor agency
under Public Law 103-354 decides not to
pay off the prior lien, one of the fol-
lowing actions will be taken.

(A) Making a bid. Bidding will be
completed in accordance with
§19565.15(f) (6) and (7) of subpart A of
part 1955 of this chapter. Information
clearly supporting the bid as being to
the Government’s financial advantage
must be documented and made a part
of the file. When FmHA or its successor
agency under Public Law 103-354 enters
a bid, actions will be taken in accord-
ance with §§1955.15(g) and 1955.18 of sub-
part A of part 1955 of this chapter.

(B) Making no bid. When the State Di-
rector determines that no bid will be
entered by FmHA or its successor
agency under Public Law 103-354, the
County Supervisor will, at the discre-
tion of the State Director, attend the
sale and make a narrative report to the
State Director outlining the results of
the foreclosure sale and plans for fu-
ture servicing of the account. If the
Government is to rely on its redemp-
tion rights, that fact will be indicated
in the report. Unsatisfied farmer pro-
gram loan accounts will be handled in
accordance with §1955.18 (f) of subpart
A of part 1955 of this chapter.

(ii1) Acquisition of property by exercise
of Government redemption rights. If the
Government for any reason did not pro-
tect its interest at the time of the fore-
closure sale and if the Government has
any redemption rights, the State Di-
rector will determine whether to re-
deem the property in accordance with
§1955.13 of subpart A of part 1955 of this
chapter.

(3) Foreclosure sale subject to FmHA or
its successor agency under Public Law
103-354 mortgage. When FmHA or its
successor agency under Public Law 103—
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354 learns that a junior lienholder is
foreclosing, the County Supervisor will
send the borrower attachments 1 and 3
and 4 of exhibit A of subpart S of part
1951 of this chapter and exhibit B of
this subpart. If the borrower contacts
FmHA or its successor agency under
Public Law 103-354 and wants to apply
for servicing relief, the request will be
processed in accordance with subpart S
of part 1951 of this chapter. If the jun-
ior lienholder forecloses and the prop-
erty is sold subject to the FmHA or its
successor agency under Public Law 103-
354 mortgage, following the resolution
of any appeal in favor of FmHA or its
successor agency under Public Law 103—
3564, the borrower’s account will be ac-
celerated and liquidated in accordance
with the applicable portion of §1955.15
of subpart A of part 1955 of this chap-
ter.

(d) Divorce actions. See §1965.27
(b)(5)(iii) of this subpart for directions
on servicing security after divorce. A
subsequent loan made as a result of a
divorce action will be handled in ac-
cordance with §1965.27(b)(13) of this
subpart.

[61 FR 4140, Feb. 3, 1986, as amended at 53 FR
35794, Sept. 14, 1988; 56 FR 15829 Apr. 18, 1991;
57 FR 20741, May 15, 1992; 57 FR 36592, Aug. 14,
1992; 58 FR 38928, July 21, 1993]

§1965.12 Subordination of an Agency
mortgage.

(a) Conditions. A subordination may
be granted if all of the following condi-
tions are met:

(1) The subordination is to refinance
debt or for an authorized direct loan
purpose;

(2) The Agency debt cannot be refi-
nanced without a subordination;

(3) The borrower can document the
ability to repay the total amount due
under subordination and pay all other
debt payments scheduled for the sub-
ject operating cycle;

(4) The loan funds will not be used in
such a way that will contribute to ero-
sion of highly erodible land or conver-
sion of wetlands for the production of
an agricultural commodity according
to subpart G of part 1940 of this chap-
ter;

(5) Any planned development is per-
formed in a manner directed by the
creditor and agreed to by the Agency
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and reasonably attains the objectives
of subpart A of part 1924 of this chap-
ter;

(6) Funds to be used to develop or to
acquire land will be deposited in a su-
pervised bank account that is subject
to signature by the Agency and the
borrower, or in a similar arrangement,
to ensure that funds will be spent for
the planned purposes;

(7) In cases of land purchase or ex-
change of property, the Agency will ob-
tain a valid mortgage on the acquired
land. Title clearance and loan closing
will be required as for an initial or sub-
sequent FO loan, as appropriate;

(8) The borrower has not been con-
victed of planting, cultivating, grow-
ing, producing, harvesting or storing a
controlled substance under Federal or
state law. ‘“Borrower’” for purposes of
this provision, specifically includes an
individual or entity borrower and any
member stockholder, partner, or joint
operator, of an entity borrower and any
member, stockholder, partner, or joint
operator of an entity borrower. ‘“Con-
trolled substance” is defined at 21 CFR
part 1308. The borrower will be ineli-
gible for a subordination for the crop
year in which the conviction occurred
and the four succeeding crop years. An
applicant must attest on the Agency
application form that it and its mem-
bers, if an entity, have not been con-
victed of such a crime;

(9) The Agency loan is still ade-
quately secured after the subordina-
tion, or the value of the loan security
will be increased by at least the
amount of the advances to be made
under the terms of the subordination;

(10) The subordination is limited to a
specific amount and the loan to be se-
cured by the subordination is closed
within a reasonable time; and

(11) Only one subordination to one
creditor may be outstanding at any one
time in connection with the same secu-
rity.

(b) Subordination on real estate owned
by an entity member. Notwithstanding
the provisions of paragraph (a) of this
section, when the borrower is an entity
and the Agency has taken real estate
as additional security on property
owned by an entity member, a subordi-
nation for any authorized Farm Loan
Programs loan purpose may be ap-
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proved when it is needed for the entity
member to finance a separate oper-
ation. The subordination, however,
may be approved only if it does not
cause the unpaid principal and accrued
interest balance of the Agency loan to
exceed the value of the loan security or
otherwise adversely affect the security.

(c) Request for subordination. A bor-
rower must complete an application
provided by the Agency to receive con-
sideration for a subordination.

(d) Notice of  foreclosure. The
lienholder requesting the subordina-
tion will agree to give notice of fore-
closure as required by the Agency.

(e) Appraisal. The Agency will pre-
pare a current appraisal report in ac-
cordance with §761.7 of this title when
property is to be purchased or ex-
changed, or when the existing appraisal
report is more than 1 year old or is in-
adequate to make the determination
required in this section. The Agency
may use the appraisal report prepared
for another lender if it complies with
the requirements of §761.7 of this title.

(f) Reamorticing existing Agency debts.
The Agency may consent to a re-
amortization of an existing Agency
debt when a subordination is granted
to the debt of another lender. The re-
amortization will be allowed only when
the borrower cannot reasonably be ex-
pected to meet all currently scheduled
installments when due and the condi-
tions of subpart S of part 1951 of this
chapter are met.

(g) Subordination to make a guaranteed
loan. In addition to the requirements of
this section, subordinations of liens on
real estate security to make a guaran-
teed loan will be approved in accord-
ance with §1980.108 of this chapter.

[63 FR 20297, Apr. 24, 1998, as amended at 64
FR 62569, Nov. 17, 1999]

§1965.13 Consent by partial release or
otherwise to sale, exchange or other
disposition of a portion of or inter-
est in security, except leases.

See subpart S of part 1951 of this
chapter when a combination of NP, ST
and other FP loans are involved. If a
FP loan is being deferred and reamor-
tized as an ST loan, partial releases are
authorized as provided in Subpart S of
Part 1951 of this chapter. However,
there is no authority for FmHA or its
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